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On November 5, 2003 the Supreme Court heard the appeal in Tulikorpi and Pinet. The 
Appellants argued that the “least onerous and least restrictive” test does not apply only to 
the decision whether an NCR accused shall receive an absolute discharge, a conditional 
discharge or detention but that the test applies to the whole disposition, which includes 
the conditions, if any. Although reasons for the decision have not yet been released it can 
be expected that the members of the Court  will give a unanimous endorsement to the 
Appellant’s position in that Appellant counsel was not called upon for argument, except 
with regard to remedy. This decision overturns the Ontario Court of Appeal rulings here 
reported in ‘Conditions on an NCR Accused’.  

The particular condition at issue in Tulikorpi was the Review Board’s naming of the 
hospital in their order.  

The Review Board Decision 
Based on the absence in recent years of any assaultive or inappropriate behaviours by the 
appellant Tulikorpi, the Review Board had ordered that he be transferred from the 
maximum secure setting of Oak Ridge, Penetanguishine, to the medium secure facility at 
Whitby Mental Health Centre.  

The decision of the Review Board was rendered in the context of the following 
circumstances surrounding detention of NCR accuseds in Ontario. Of the 10 hospitals 
designated for custodial treatment of NCR accused, Oak Ridge is the only facility 
designated as maximum security and as such it allows for no community access by the 
NCR accused. The organization of the Ontario hospital system for detention of NCR 
accuseds aims to provide that those individuals who do not require maximum security 
shall be housed in medium secure facilities. Medium secure hospitals, some of which 
offer different and specialized treatment programs, are designed to gradually reintegrate 
individuals into the community, allowing for increased access to family, community 
supports and community programming as the individual’s progress and public safety 
warrants. When a Review Board orders detention at hospital with conditions, the 
conditions represent the outside limits of freedoms which may be granted by the hospital 
administration during the year between hearings. The Board determines these conditions 
based on the evidence presented at the annual hearing and attempts to construct a plan 
which allows for the reasonable progress and goals of the individual with treatment 
during the year.  The response by the NCR accused to decreased security levels and 
increased community access can be determinative at subsequent annual hearings of the 
appropriateness of ordering an absolute or conditional discharge. It has been the general 
practice of the Ontario Review Board since Winko to incorporate the least onerous and 
least restrictive test into the determination of the conditions of its dispositions. 



The Ontario Court of Appeal Decision 
The hospital administrator and Crown appealed the ORB’s disposition in Tulikorpi to the 
Ontario Court of Appeal on the ground that the Board erred in law by applying the test in 
672.54 to reach the decision as to appropriate detention facility. The Court of Appeal 
reversed the Board decision and maintained its position that Winko  had not overruled 
Pinet and that the ‘least onerous and least restrictive test’ does not apply to the conditions 
that form part of a disposition but only to the determination as to whether to grant and 
absolute or conditional discharge, or hospital detention. In the judgment, however, 
Moldaver, J. put forward the issue for possible future consideration by the Supreme Court 
as to whether the designation of a hospital and security level was a condition at all or 
rather an integral a part of the disposition and so subject to the ‘least onerous’ test. 

Appeal to the Supreme Court 
The defendant’s appeal to the Supreme Court did not restrict itself to the argument that 
only a hospital designation and security level was not a ‘condition’. It was the Appellants 
position that the disposition including the conditions must be regarded as a whole, 
and that the least onerous and least restrictive test must apply in the entirety of the 
disposition.  

The least onerous and least restrictive test is set out in the opening words of s. 672.54 of 
the Criminal Code which require that the review board make “the least onerous and least 
restrictive disposition taking into consideration the need to protect the public from 
dangerous persons, the mental condition of the accused, the reintegration of the accused 
into society and the needs of the accused.” The argument was made that as a matter of 
statutory interpretation the ‘least onerous and least restrictive’ requirement applies to all 
conditions which form part of a disposition. It was submitted in the alternative that if s. 
672.54 does not require that this test be applied to the conditions of the disposition then 
the section infringes s. 7 of the Canadian Charter of Rights and Freedoms.  

It was submitted that the Supreme Court had already determined in Winko, when it 
considered the constitutionality of section 672.54, that the ‘least onerous’ test applies to 
the conditions of the disposition. “The entire thrust of the decision in Winko, it was 
argued, is that the provisions in the Code in regard to NCR accuseds are designed to 
accommodate the twin goals of protecting the public while being fair to the mentally 
disordered offender by restricting the liberty of the NCR accused only to the extent 
necessary to protect the public.” To interpret s. 672.54 on the basis of the Court of 
Appeal’s ruling would allow for the detention of an NCR accused at a higher level of 
security than is necessary for the protection of the public, contrary to section 7 of the 
Charter, and to Winko. 

The underlying concern at the Ontario Court of Appeal appeared to be of a practical 
nature. The Court of Appeal reasoned  that if the Review Board was required to apply the 
‘least onerous least restrictive’ test to every condition that could be said to impact on the 



liberty of an NCR accused,  the result would be to hamstring the Board in the exercise of 
its discretion and place the court in the position having to micro-manage the Board’s 
every decision. The Court of Appeal used the example of a curfew imposed by the Board, 
and that the curfew hours could be challenged on the basis that possibly a less restrictive 
curfew would sufficed.  

The evidence before the Supreme Court was, however, that the Ontario that Review 
Board in fact does apply the least onerous and least restrictive test to the entire package 
of the disposition and conditions, and that this has not posed difficulties for the Board.  
The Appellants further countered this concern by arguing that the day to day control over 
the NCR accused is maintained by the hospital administrators pursuant to section 672.56. 
The provision allows the Review Board to delegate to the person in charge of a hospital 
authority to direct that the restriction on the liberty of the accused be increased or 
decreased within any limits and subject to any conditions set out in the disposition, and 
any direction so made is deemed to be a disposition by the Review Board. The delegated 
authority is subject to the requirement that the Review Board be notified if restrictions on 
liberties are significantly increased for over seven days (which would trigger a Board 
hearing). 

It was argued, further, that micro-management would not take place because of the 
standard of judicial review and the deference owed to the Board by virtue of its expertise. 
The test for review as set out by the Supreme Court in Owen is one of reasonableness 
wherein the Court of Appeal must ask itself if the Board’s risk assessment and disposition 
were unreasonable in the sense of not being supported by reasons that can bear even a 
somewhat probing examination. The Appellant argued that items such as curfew as 
referred to by the Court of Appeal are just the type of minute factual issues in which an 
appeal court would defer to the Board and decline to interfere.  

The Supreme Court has released its order that, (in light of the time lapse between the 
initial Board disposition and the date of this appeal) an expedited Board hearing be held. 
Reasons for judgment to follow. 
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